THE SOCIETY OF MALAWI

A CASE STUDY OF THE TRADITIONAL JUSTICE SYSTEM 

DURING  THE  COLONIAL PERIOD

Ladies and Gentlemen

Background

I have been a member of the Society of Malawi for a few years now during which I have had lots of opportunities to benefit from several historical, anthropological and scientific articles produced by renowned authorities. As such, I feel totally inadequate to produce anything worth the consideration of esteemed ladies and gentlemen in the Society accustomed to reading well researched materials often by accomplished professionals. I would hasten to add that I am not an expert in the subject matter of this presentation concerning Traditional Justice System During the Colonial dispensation. The contents of the paper are merely my personal reflections on the unsung wisdom of our ancestors. I have a collections of quite dated traditional justice cases that were written by my Grandfather Mr Maliro Yobe Kajanike Lipunga.  I feel compelled to share with you the insights that I have drawn from studying and analyzing quite the rare “Law Reports” authored by Mr Maliro Yobe Kajanike Lipunga written in his capacity as Village Headman  or Chief from around 1915 to 1975. 

At the risk of boring you I wish to provide a very brief background of thi great man in our family.  It is only fair to do so because in truth , all the credit related to the analysis contained herein is first and foremost his by the grace of God.   Mr MYK Lipunga was a descendant of the Kajanike Clan that had migrated from somewhere around Mzimba South to Kasungu during the Mid 19th Century in search for peaceful settlement following tribal fights especially  by the Ngoni of Mzimba against a backdrop of slavery. The migrants in this particular case comprised three brothers of the same family, the Kajanikes. While in Kasungu, my Grandfather’s Dad, the youngest of the three brothers led a team of men that left for Chipata to attack the Ngoni of Mpezeni in order to capture slaves for resale possibly to the Arabs in Nkhotakota. On his way back he attacked people of Lipunga Village in Mchinji including the chief and in the process capturing a woman from “royal clan” who ultimately turned out to be my Grandpa’s mum. Upon their return to Kasungu with the slaves, the woman became his wife. Several years later, possibly around 1885, thankfully the woman gave birth to my Grandfather ,Maliro Yobe Kajanike.  According to the Chewa matrilineal tradition, the child being a nephew of the deposed Chief, automatically the heir to the Lipunga chieftaincy.  The news that a boy had been born was quite a welcome one to those that had remained at Lipunga Village considering the power vacuum that had been created by the ransacking of Lipunga Village by my Great Grandfather. A delegation was sent to negotiate with Mr Kajanike Snr. that the son should return to Mchinji and inherit the throne of his uncle. This was acceded to and the son left for Mchinji where he became a Village Headman or put simply a chief. Later on his father followed and eventually died in Mchinji. My Grandfather had three wives of whom my grandmother was the youngest.  My grandmother had been captured as a slave at a young age.  She became a wife after the age of puberty. This sounds like ages before the advent of feminism which would have scarcely tolerated that.  At least the slavery of my grandma gave me a chance of being connected to a great man. Thankfully, he later on converted to Christianity and only remained with my grandma.  That is as much as is known about my Grandfather’s background. He died on 22nd July, 1975. Based on his memoirs in my possession, I can speculate that he probably had interacted with early missionaries during the earlier part of the 20th Century.  In one of his memoirs he makes reference to the missionaries of the Dutch Reformed Church (DRC) who had opened a mission station at Magwero, close to Chipata in chief Mpezeni area of Northern Rhodesia. The missionaries were Mr Smit and Hoyfmer. Some of elderly people in Lipunga Village have recollections of the Granny having made reference to missionary women that frequented his home in search for Christian converts. It is likely that these women taught him to read and write.

TRADITIONAL JUSTICE  IN COLONIAL ERA.

The whole purpose of this presentation is to make a case that justice in one form or the other exists even in the most unsophisticated societies. Any justice system reflects the acceptable behaviour or moral standards of a particular. Chiefs in the rural areas did not necessarily have a body of written laws to administer the delivery of justice.  Justice was administered on the basis that people were in no doubt at all as to what constitutes right and wrong. Being an oral society the law was kept in their hearts. As CS Lewis once wrote in a classic titled “Mere Christianity” everybody was born with an inbuilt orientation towards a sense of justice. If I came round you and stepped on your toes for a few seconds you would complain and probably insist on an apology. My action would have caused pain and to the extent that my behaviour is contrary to normal behaviour my action would be grounds for demanding compensation or at a minimum an apology.


Very often we talk about colonialism from a purely political angle generally as a total evil that brought nothing and needed to be gotten rid of at all costs.  History is replete with situations where those that were under foreign and often involuntary rule sought freedom from the oppressors on the basis of this feeling. Scarcely do those that were under external rule have much good to say about their former rulers. Even the Americans still make a big issue about the fact that they are now over 300 years old since independence, in other words independence is sweet.  It is possible that the English community may have forgotten about when they gained their freedom!.  Malawi got her independence from Britain in 1964.  During the first ten years of independence political rhetoric about the evil of colonialism and the failed Federation of Rhodesia and Nyasaland was commonplace. It is fair to say that there are a lot of good things that we take so much for granted and yet are a legacy of colonialism. What comes to my mind is the antiquated shipping liner on Lake Malawi, which still remains the most reliable form of transport on the lake & the Central Hospital in Blantyre. Sir Alfred Sharpe demonstrated his genius in the establishment of the rail line which is still being used to this date.  Very few people in Malawi realize that Chileka Airport, built in early 1930s is in fact older than Heathrow Airport (source: Arthur Steven’s Chileka Airport).  In a recent book by Colin Baker Governor Colby is remembered for the significant development of the telegraph system and a few Government Secondary schools.  In this respect one can argue that the anti colonial rhetoric is perhaps not wholly justified. Without doubt colonialism had its fair share of evils which are beyond the scope of this presentation.

I am a keen observer of societies from a perspective that human beings are very unique creatures.  It is true that humanity upholds similar values throughout the world. A popular musician Sting once observed in the cold war era, that “Russians love their children too”.  However the manifestation of such values vary from one culture to another. It is fair to say that globalisation has resulted in greater connectivity of societies and cultures.  This to a great extent is something to be thankful for. However, the downside of globalization is that it has created pressure especially on developing countries to conform to exotic models of behavior at the expense of local tastes and values. This is not necessarily intentional by those that are affected nor those that influence. The powerful tool of cash economy often forces people to reorient themselves to new lifestyles and cultures. The traditional Justice system appears to have suffered a lot from the changes that went on in the 19th and 20th centuries.

It is however interesting to note that the British Colonial administrators did not get rid of the traditional legal system but rather chose to accommodate it within the context of their declared policy of indirect rule.  Driven by pragmatism the administrators upheld traditional justice and further improved on it.  My maternal Grandfather (Jakalasi Masepa Mavwere-died in July 1989)  orally informed me that several times as a Native Authority (NA) he would sent to Mpemba for training in handling of cases.  His wife would attend home economics  and literacy lessons.

 It is ironic that after independence, traditional courts built a reputation for gross miscarriage of justice. This resulted in a view being held that traditional justice was almost synonymous with abuse of justice. High profile political cases were tried by the traditional court with rulings that left one with a tongue in a cheek.



A Review of Village Headman Lipunga’s “Law Report


A Village Headman was the ultimate leader in a village and was responsible for providing governance in a village.  He basically assigned customary land to his subjects.  The power to assign land was perhaps the most powerful weapon at his disposal to demand submission from his subjects.  All in all, the Village Headman was responsible for maintaining law and order in a village. 


A Village Headman was appointed within the context of Chewa customs regulating marriages. In a matrilineal society a chief is selected from among the children of the incumbent’s sisters and not his own children. Power is therefore brokered through the female members of a family. The Uncle is therefore in a sense a kind of “Chief” of the extended family known as  “Mbumba” and is responsible for settling disputes on behalf of his nieces or nephews.  The husband will equally be supported by his uncle.  The two uncles are usually referred to as “Ankhoswes” which simply means counselors. An aggrieved party in a family would complain to his or her counselor for intervention.   His opposite number would then be contacted to resolve the matter.


In the Chewa set up, a village is a collection of several families of broadly similar identities.  To an extent therefore a village is a macrocosm of a Chewa family.  Cases of all kinds are brought to the attention of the chief who in one way or the other is connected by blood to the subjects. 


A Chief would normally have close associates often from his extended family to assist in ruling his subjects within his jurisdiction. These were called Ndunas in the vernacular language. Ndunas were also advisors to the chief on key issues.  But more importantly the Ndunas acted as judges on various cases brought to the attention the chief. Hearings of cases and judgment thereof was based on an unwritten law.

My Grandfather’s papers shows extensive interactions between chiefs and expatriate magistrates on legal issues.  Bonuses were paid out to chiefs that were outstanding.  My grandfather was generally outstanding and was often generously rewarded which drew a lot of resentments from his peers.  As a mere village headman he was not very senior. However he was often entrusted to handle complex cases especially those related to murder cases.  


For murder cases, the colonial administrators would appoint chiefs in the central region to try cases in the North and South.  Those in the North would try cases in the South and Centre and those from the South would handle cases in the Central and Northern Regions.  A chief was not allowed to try cases in his own region.   Actually, my father met my mother through their parent’s network, developed while on regular missions to try murder cases in the North and the South!

HEARING PROCEDURES

A Chief usually set one day in a week during which cases would be heard in public. In the case of my Grandfather this would be on a Wednesday afternoon. People would gather under a Kachere tree to observe the trial process. Registration of cases would be done anytime as long as either the Chief or any of the Ndunas were available. 

On the day of hearing, the plaintiff and the accused would be asked to seat on a mat before a panel of a minimum of three Ndunas.  Relatively minor cases would be heard by Ndunas without the involvement of the Chief. In this case, the Chief would be consulted only for a final Decision/ Judgment.  Otherwise, the Chief might be physically present for serious cases.  The case started by the Plaintiff presenting his/her case.  The accused would then be allowed to respond to charges raised by the Plaintiff.  Each side would then be asked to prove their assertions by calling on witnesses.  The Ndunas would then cross examine both parties.

There are very important comparisons to be made between the contemporary justice system modeled after the English or Western legal system and the traditional one.

1. Firstly the Contemporary Legal system allows for legal representation by both the accused and the plaintiff.  On the other hand the accused and the plaintiff have to answer or present facts personally if they appear before the traditional court.  This had the benefit of cases being determined based on facts presented.  A case could not be won or lost on pure technicalities.  Of course the judges paid particular attention to consistency and credibility of evidence presented, the trustworthy of the witnesses and the relevance of facts given. 

2. No single person was allowed to hear a case.  The typical number of judges at each hearing would range from 3 to six depending on the seriousness of the matter under consideration.  Only the Supreme Court would require more than one judge to hear a case in modern days.

3. Under the traditional set up, judgment involving imprisonment was not an option. Most of the sentences involved payment of fines. [Although during the colonial era, it was possible in some instances to temporarily hold a person, tied to a tree, before referring him to the police].  When the British arrived, cases involving violence and serious thefts would be referred to the resident magistrates.  The worst punishment involved eviction from the village.  Death sentence is not known to have been an option although it was quite likely that mob justice would be inflicted on the offender way before a case could be heard!

4. Just like the contemporary legal system, witnesses played a critical role of proving a case one way or the other.  My grandfather always recorded the witnesses paraded before his hearing.

5. Originally fines would be paid using livestock as a form of exchange. The fines would be shared between the Ndunas and the accused. During the colonial era a system of paying fines in cash was developed and the amounts were charged in proportion to the seriousness of the crime and took into account affordability.

6. If the accused is not satisfied with the judgment pronounced by the traditional court, a Chief was obliged to issue a letter to a more senior chief, (then known as Native Authority) for the matter to be held at the Traditional court level.  This is similar to the appeal process available to a dissatisfied defendant or plaintiff.

   7   Just like the Contemporary legal system all hearings would be open to the public on conditions of strict adherence to disciple. Those who interrupted court hearings by making noise or unacceptable interjections would be subjected to severe fines themselves.

A review of the rulings issued by Mr MYK Lipunga between 1915 and 1966 indicates that the most common cases involved:

· Adultery:  I have been amazed as to the frequency of the cases. Cheating by men and women has been rampant 

· Theft/ encroachment:  This was generally common in times of food shortages.

· Violence:  fights erupted after disagreements fueled by drunkenness.

· Witchcraft: Accusation of witchcraft usually earned the accused an eviction order.

· Family disputes:  Jealousy was the commonest cause for family disputes

· Divorce settlements:  Continued absence by a husband was ground for divorce.  Failure to provide a wife with necessities was also a ground for divorce.

CLOSING REMARKS

An interesting feature of the cases reported was the fact that the state of mankind appears to have changed very little since then. I have had a chance to review Law Report volumes issued by the Ministry of Justice from about the 60’s to date. Mankind faces the same challenges of adultery, theft, murder, divorce and violence.  An objective assessment of the traditional set up gives the impression that our ancestors found these evils just as repugnant as we find them today.  Of course they were far less sophisticated to handle some of the complex crimes but were by no means naïve.  It can be argued that there was a higher sense of law and order at the time than we are accustomed to experience in the contemporary context. This was largely due to a strong sense of identity to the ruling family and respect of traditional values. 

The legal system was not without weaknesses. Apart from my grandfather who meticulously recorded his cases, most chiefs did not. No attempt to record facts and even learn from previous judgments as is the case in more developed systems.  The concept of Case Law was simply not there and in the process the opportunity to develop the law based on previous cases was lost.  

